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Several other opinions were given by the judge, to TAmER
which exceptions were taken 3 but it is unnecessary to 0s
review them as they depended on the opraien that Boss PERROTT
was interested in the bills for which the action .was & LEE.
brought. - ——

The jlidgment is reversed, and the cause sent back
for a new trial.

TERRETT axp oreers v TAYLOR AND oTHERS. 4g45,

Feb. 17th,
JAbsent....Jouxnsox, J. and Toob, J.

- ERROR to the Circuit Court for the district of gy, oy,

Columbia, sitting in the county of Alexandria. estalilishent
of Eugland

Taylor and others, ¢ members of the vestry of the f,fs he 223;‘,.

¢ ) isce X Sig. of Virginiy, to-
Protestant Episcopal church, commonly calicd the Epis- o LS,

«¢ copal church of Alexandria in the parish of Fairfax, §." Gmmon
s¢ in the county of Alexandria and district of Columbia, taw upen that

¢ ofi behalf of themselves and others, members of the 3“:?‘;: ft‘,"

¢¢ said church, and of the congregation belonging. to the plicatte to the
¢¢ said church,” filed their bill in chancery against Ter- “‘F";mm;w
rett and others, who were overseers of the poor-for the i frecheld
county of Fairfax, in the state of Virginia, and against of the church
George D-neale and John Muncaster, wardens-of the I,‘:f,‘f;u” i the
said church, and against-James Wren. A legilative
gramnlsfg‘ notre.
The bill charges that on the 2rth of May, 1770, the Thecerol Vie-
vestry, of the said parish and church, to whom {he Com- 8‘"'? of 1775,
plainants, together with the Defndants, George De- e ehur i
neale and John Muncaster, are the legal and regulat rights wlinds,
successors in the said vestry, purchased of n certain ey wor
Daniel Jranings a tract of land then situate in the coun- te eonstite-
ty of Fairfax and state of Virginia, but now in the :_‘;’,‘u‘:“o'i:‘“{,.g
county of Alexandria in the district of Columbia, con- giia; nor di
taining: 516 acres, which the said Jennings and his wife, the acts of
by deed of bargain and sale on the 18th of September, 40y ’17‘35', d,s
4770, by the direction of the then vestry, conveyed to a 57, infringe
certain Townsend Dade, since deceased, and the said :;?{M"f;n‘!h;{

James Wren, both then of the county of ¥airfax, anded t b2 ¢
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TERRETT the church wardens of the said parish and church for
& ornERs the time being, and to their successors in office, for the

v.  use and benefit of the said thurch in the suid parish.
TAYLOR That in the year 1784 the legislature of Virginia
& OTHERS. passed an act, entitled « an act for incorporating the
Protestant Episcopal church;” by the third section of

cured under which, power is given to the ministers and vestry of the
the constitu- - Pratestant Episcopal church to demise, alien, improve
vil, political,or and lease any lands belonging to the church. That the
T ¢ act of 1786, entitled <« an act to repeal the act for incor-
179%, ch.g, porating the Protestant Episcopal church, and for other
und 1801, b Jurposes,” declarcs that the act of 1784 shall be repeal-
they goto ai. €0, but saves to all rcligious societies the property to
:ﬁﬁ::ﬁ&gﬁ them respectively belonging, and authorizes them to ap-
or‘u‘.epropmy puint, from time to time, according to the rules of their

acquired pre- Sect, trustees who shall be capable of managing and ap-

";‘:"“g]“x:’x;}“%y Plzing such property to the religious use of such socic-
purcase or - $108.  Tisat under this last law the Complainants con-
donation, are ceive they have the power of requiring the church war-
al andinaper. Ar0S of their church, who are the frustees appointed by
tive. the vestry, under the direction of the vestry comtempla~
;I;.’,j,‘;;‘i‘h“._,’ ted by the last mentionied act, fo sell or otherwise dlis-

merely epeals pose of the said land, and to apply the proceeds of the

the statutes  game to the peligivus use of the society or congregation
passéd res- N 8 . . y 5

pecting the  belonging to the said church, in such manner as the
:']hﬂf!v':‘in:'ien_ vestry for the time being shall direct,  That the Com-
and loftin full’ Pleinants have been, according to the rules and regula-

operation all  tions of the said society, appointed, by the congregation,
the stututes - ey e £t 1 vcl 11

provionglyea  YeSiTymen and frustees of the said church, and have ap-
acted,sofar  Pointed the Defendants, Deneale and Muncaster, chiurch

asthey e wwaedens of the said church, “T'hat some of the present
not Inconsis- . | .

tevt uith the  Congtegation of the church were originally members of
present con- the church wheu the chureh was buil€ and when the land
Churchuward- Was purchased, and contributed to the purchase thereof,
enswe ot s "T'hat some of them reside fu the county of Fairfax and

forhorime  State of Virginia, but have fews in the church, and con-

lands. Chuel: tribute to the support of the minister. That the lands
{,‘e‘ﬁ'ﬁ:’:ﬂ‘gn are wasting by tresspasses, &c. That the Complai-
the jnint con- 141118, 28 well as the congregation, wish to sell the lands
sencofthe  and apply the procecds to the use of the church ; but
3?;:",,5‘;‘“.) are oppesed in their wishes by the Defendants, Verrelt
andthevestry and others,.who are overseers of the poor for the coun-

ty of Fairfax, and who claim the land under the act of

Virginia of the 12th of January, 1802, authorizing the
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sale of certain glebe lands in Virginia; which act was TERRETT
not passed until after the distriet of- Columbia was se- & oTHERS

parated from the state of Virginia: in consequence of

which claim they are unable to sell the lands, &c. TAYTOR
whereforé they pray that the Defendants, Terrett and &orners.

others, the overseers of the poor, may be perpetually
enjowned from claiming the land, that their title may be
quieted and that the Defendants, Derecale, Muncaster
and Wren, may be decreed to sell and convey the
fand, &c..

The bill was regularly taken for confessed against all
the Defendants, The Court below deécreed a sale, &c,
according to the prayer of the bill.

The Defendants, Terrett and others, the overseers of
the.poor, sued out their writ of error.

The cause was argued at last term by Joxges, for the
Plaintiffs in-error, and by E. I. Lee and Swaxx, for
the Defendants in error.

- The opinion of the Court is so full that it is deemed
unnecessary to report the arguments of counsel.

February 47th. Jfbsent....Jonrsox, J. and Topn, J.

STory, J, delivered the opinion of the Court a3
follows:

The Defendants not having answered to the bill in
the Court below, it has been taken pro confesso, and the
cause is-therefore to be decided upon the-title and equi-
ty apparent on the fuce of the bill.

If the Plaintiffs have shown a sufficient title to the
trust property in the present bill, we have no difficulty
in holding that they are entitled to the eguitable relief
prayed for. It will be but the case of the cesfuis que

trust enforcing against their trustees the rights of own-.

ership under circumstances in which the objects of the
srust would be otherwise defeated. And in our judg.
ment it would make no difference whether the Episco-
pal church-were a voluntary society, or clothed with
corporate powers ; for in equity, as to objects which the
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TERRETT laws cannot but recognize as.useful and meritoriou,
& oTuERs the same reason would exist for 1elief in the one cuse
v. @8 in the other. Other considerations arising in this
TAYLOR casc, material to the title on which relief must bo found.
&oruzrs, ed, render an enquiry into the character and powers of
o the Episcopal church, indispensable.

At a very early period the religious establishment of
England seerns to have been adopted in the colony of
Virginia; and, of cour'se, tho common law upon that
subject, so far as it was applicable to the circumstangces
.of that colony. The local division into par.shes for ec-
clesiastical purposes can be very early traced; and the
subsequent laws enacted for religious purposes evident-
Iy pre-suppose the existence of the kpiscopal chunch
with its general rights and authorities growing qut of
the common law. What those rviglits and suthorities
are, need not be minutely stated. It is sufficient that,
among other things, the church was capable of receiv-
ing endowments of land, and that the minister of tho
parish was,.during his incumbency, seized of the free-
hold of its inheritable property, as emphatically persona
ecclesiew, and cdpable, as a sole corporation, of transmit-
ting that inheritancé to his’ successors. THe church
wardens, also, were a corporate body clothed with au-
thority and guardianship over the repairs of the church.
.and its personal property ; and the other temporal con-
corns of the parish were submitted to a vestry composed
of persons selected for that purpose. In order moro cf-
fectually to cherish and support religious institutions,
and to define the authoritics and rights of the Episco-
pal officers, the legislature, ‘from time to time, enacted
laws on this snbject, By the statutes of 1661, ch. 1, 2,
$, 40, and 1667, ch. 3, provision was made for the orec~
tion and repairs of churches and chapels of ease; for
the laying out of glebes anid church lands, and thoe build-
ing of *a dwelling house for the minister ; for tho ma-
king of assessments and {axes for these and other pa«
Pochial perposesy for the appointment of church wat-
dens to keep the church in repair, and to providoe books,
ornaments, &c. ; and, lagily, for the clection of a vestry
of twelve persons by the parishioncrs, whose duty it
was, by these and subsequent statutes, among othep
things, to-make and proportion levies and assessments,
and to purchase glebes and erect dwelling houses fov
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the ministers in each respective parish. See statute TermeTT
4696, ch, 141727, ch. 6—and 1748, ch. 28—2, Tuck- & 0THERS

er’s Blackst. Com. Appx. note AL

‘D.
TAYLOD

By the operatian of these statutes and the common Iaw, &oTHERS.

the lands thus purchased became vested, either directly
or beneficially, in the Episcopal church. "The minister
for the time being was seized of the frechold, in law or
1n equity, jure ecclesice, and, during’a vacaucy, the fee
remained in abeyance, and the profits of the parsonage
were to be taken by the pavish for their own use. Co.
Zit. 330, b. 841, 332, b. 2, Mass. R, 500,

Such were some of the rights and powers of the Epis-
copal church at the time of ‘the American revolution;
and nnder the authority thereof the purchase of the
lands stated in the bill before the Court, was undoubt-
edly made. And the property so acquired by the
church remained unimpaired, notwithstanding the revo-
lution ; for the statute of 1776, ch. 2, completely con-
firmed and establislied the rights of the churgh to all its
lands and other property. °

The stat. 178%, ch. 88, prnccedcd yet further. it ex-
pressly made the minister and vestry, and, in case of 2
vacancy, the vestry of each parish_respectively, and
their successors forever, a corporation by the name of
the Protestant Episcopal thurch in the parish whers
they respectively resided, to have, hold, use and enjoy
all the glebes, churches and chapels, burying-grounds,
books, plate and ornaments apprapriated to the use of],
and every other thing the property of the late Episco-
pal church, to the sole use and benefit of the corpora-
tion. The same statute also provided for the choice of
new, vestries, and repealed all former laws relating to
vestries and church warders, and to the support of the
clergy, &c. and dissolved all former vestries; and gave
the corporation extensive powers as to the purchasing,
holding, alicning, repairing and regulating the church
property.” This statute was vepealed by the statute of
1786, ch. 12, with a proviso saving to all religious so-

cieties the property to them respectively belonging, and

authorizing theni to appoint, from time to time, accord-
ing to the rules of their sect, trustees who should be
capable of managing and applying such property to the

onm——
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TERRETT religious use of such socicties ; and the statute of 1788,
& oTHFRs ch. 47, declared that the frustees appointed in the seve-
0. ral parishes to take care of and manage the property of
wAYLOR the Protestant Episcopal church, and their successors,
&oTHERS. should, to all intents and purposes, be considered ag the
—<—-~—— guccessors to the former vestries, with the same powers
of holding and managing all the property formerly vest-
ed in them. All these statutes, from that of 1776, ch. 2,
to that of 1788, ch. 47, and several others, were repeal-
ed by the statute of 1798, ch. 9, as inconsistent with the
principles of the constitution and of religious freedom
and by the statate of 4804, ch. 5, (which was pasded
after the district of Columbia was finally separated from
the states of Maryland and Virginia) the legislature
asserted their right to all the property of the Episcopal
churches in the respective parishes of the state; and,
among other things, directed and authorized the over-
seers of the poor, and their successors in each parish
whergin any glebe land was vacant or should become
s0, to sell the same and appropriate the proceeds to the
use of the poor of the parish.

It is under this last statute that the bill charges the
Defendants (who are overseers of thie poor of the parish
of Fairfax) with claiming a title to dispose of the land
in controversy.

This summary view of so much of tho Virginia stas
tutes as bears directly on the subject in controversy,
presents not only a most extraordinary diversity of opi~
nion in the legislature as to the nature and propriety of,
aid in the temporal concerns of teligion, but the more
embarfassing considerations of the constitulional cha-
racter and cfficacy of those laws touching the rights and
property-of the Episcopal church.

It is conceded bn all sides that, at the revolution, the
Episcopal church no longer retained its character as an
exclusive rcligious establishment. And there cati be no
doubt that it was competent to the people and to the
legislature to deprive it of its superiority over other re-
ligious sects, and to withhold from it any support by
public taxation. But, although it may be true that ¢« re-
ligion can be directed only. by reason and conviction,
not by force or violence,”:and that ¢ all nten aro equal-
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iy ertitled to the free exercise of religion according to TERRETT
the dictates-of-conscience,” as the bill of rights of Vir- & oTHERS

ginia declares, yet it is difficult to perccive how it ful-

Jows as a conscquence that the legislature may not en- Tavrom
act laws more effectually to enable all serts to accom- &oTHERS.
plish the great ohjects of religion by giving them cor: ——-—-o

porate rights for the management of their property, and
the regulation of: their temporal as.well as spiritual con-
cerns. Consistent with the constitutivn of Virginia the
legislature could not create or continue a religious es-
tablishment which should have exclusive rights and pre-
rogatives, or compel the citizens to worship under a
stipulated form or discipline, or to pay taxes to. those
whose creed they could not conscientiously believe. But
the free exercise of religion cannot be justly deemed to
be restrained by aiding with equal attention the vota-
ries of every sect to perform-their own religious duties,
or by establishing funds for the support of ministers,
for public charities, for the endowment of churches, or
for the sepulture of the dead. And that these purposes
could be better secured and cherished by corporate pow-=
ers, cannot be doubted by any person who has attended
to the difliculties which surround all voluntary assuéia-
tions. While, therefore, the legislature might exempt
the citizens from a compulsive attendance and payment
of taxes in subport of any particular sect, it is not per-
-ceived that either public or constitutional principles re-
guired the abolition of all religious corporations.

Be, however, the general authority of the legislatére
" as to the subject of religion, as it may, it'will require
other arguments fo establish the position that, at the
revolation, all the public property acquired by thé Epis-
copal churches, under the sanction of the laws, becameo
the property of the state: Had the property thus ‘ac-
. quired been originally granted by the state or the king,
’ ?here might have been some color (and it would have
been but a color) for sucl-an extraovdinary pretension.
But the property was, in fact and in law, gencrally
purchased by the parishioncrs, or acquired by the bene-
factions’ of pious donors. The title thereto was inde-
feasibly vested in the churches, or rather in their legal
agents. It was not in the power of the crown to seize
or assume it ; nor of the parliament itself o destroy
the grants, unless by the exercise of a power the most
VOL. IX. 7
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TERRETT arbitrary; opuressive and unjust, and endured only be-
& oTHERS cause it could not be resisted. It was nut forfeited s for

Ce

the churches hall committed no offince. The digsolution

TAYLOR of the regal government no more destroyed the rvight to
&oTHERS. possess or enjoy this property than it did the right of
om—e-—— auny other corporation or individnal to his or its own

property. The dissolution of the form of government
did not involve in it a dissolution of civil rightsy or an
abolition of the commoun law under which the inheri-
tances of every man in the state’ were held. Tho state
itself succeeded only to the .rights of the crown; and;
we may add, with many a flower of prerogative struck
from its hands. It has been agserted as a principlo of
the common law that the division of an cmpire creates
no [orfeiture of previsusly vested rights of property.
Kelly ». Harrisony 2 John. ¢. 29. Jackson v. Lunn, $
John. ¢!109, C.bvin’s case, 7, co. 27. Aund this prm-
ciple is equ-lly ¢ nsonant with the common senss of
mankind and the maxims of eternal justice. Nor ave
we able to perceive any sound reason why the church
lasids escheated or devalved upon the state by the revo«
Jution any wmore than the property of any other corpo-
ratinn evesited by the royal hounty or establislied by the
legiclafure. The revo'ution might justly take away tho
public patronage, the exclusive cure of souls, aund the
compulsive taxution for the support of the church., Be-
yond these we are not prepared to admit the justice or
the authority of the exercise of legislation.

Tt is not, however, necessary to rest this cause upon
the géneral dostrines already asserfed 3 for, admitting
that, by the revolution, the church lands devolved on tho
state, the statute of 1776, cl. 2, operated as a new grant
and confirmation thereof to the use of the church.

Xf the legislature possessed the autherity to make such
& grant and confirmation, it is very clear to our minds
that it vesfed an indefeasible and irrevocable title,. Wo
haveno knowledge of any authority or principle which
coald support the doctrine that a legislative grant ig re-
vacable-in its own nature, and held only durante bene pla-
¢ito Such a dectrine would uproot the very foundations

"of almost all the land titles in Virginig, and is utterly in-

consistent with a great and fundamental principle of'a
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wepublican- government, the right of the citizens to the TErRETT
free enjoyment of their property ivgally acquired. & OTHERS
. v,

It is asserted by the legislature of Virginia, in 1798 TayLoR
and 1801, that this statute was inconsistent with the bill & oruxrs,
of rights and constitution of that state, and therefore ——
void. Whatever weight such 2 declaration might pro-
Perly bave as the opinion of wise and leasmed men, as a
declaration of what the law has been or is, it can huve no
decisive authority. If is, however, encountered by the
opinion successively given by furmer legislatures from
the earliest existence of the constitution itself, which
were composed of men of the very first rank for talents
and learning.  And this opinion, too, 1s not only a co-
temporaneous exposition of the censtitution, but hus the
additional wright that it was promuigated or acquirsced
in by a great majority, if not the whole, of the very'fra-
mers of the coustitution. Without adverting, however,
to the opinions on the one side or the other, for the rea-
sons which have been already stated, and others which
we forbear to press, as they would lead to too prolix and
elementary an examination, we are of opinion that
the statate of 1776, ch. 2, is nut inconsistent with the con-
stitution or bill of rights of Virginia. We are prepared
to go yet farther, and hold that the stafutes of 178%, ch.

88, and 1785, ch. 37, were no infringment of any rights
secured or intended to be secured undey the constitution,
either civil, political, or religivus,

How far the statute of 1786; ch. 12, repealing the sta-
futeof 178%,.ch. 88, incorporating the Episcopal chuvches,
and the subseguent statutes in furtherance thercof of
1788, ch. 47, and ch. 55, were consistent with the princi-
ples of civil right or the constitution of Virginia, is a sub-
Jject of much. delicacy, and perhaps not without difficulty.
Itis observable, however, that they reserve to the churches
all their corporate property, and authorize the appomt-
ment of {rustees fo managr thesame. A pricate corp~-
ration created by the legislature may- loose its fiauchises
by a misuser or a nonuser of them ;3 and they may be re-
sumed by the government under a judicial judgment
upon a guo warranto to ascertain and enforce the forfei-
ture.—This is the common law of the land, and is a tacit
comdifion annexed to the creation of every such corpara-
tion. Upon a change of government, too, it may be ad-
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TERRETT mitted thatsuch exclusive privileges attached to a private
& oTHERS corporation as are inconsistent witli the new government
0. may be abolished. In respect, also, to public corpora-
TAYLoR tions which exist only: for public purposes, such ag
&oTHERS. counties, towns, cities, &c. the legislature may, under
e~——-— proper limitations, have aright ta change, modify, en-
large or restrain them, securing however, the property
for the uses of those for whom and at whose expense it
was originally purchased. But that the Jegislature can
repeal statutes creating private corporations, or confirm.
ing to them property already acquired ander the faith of
previous laws, and by such repeal can vest the property
of such corporations exclusively in the state, or disposc
of the same to.such purposes as they may please, with-
out the consent or default of thie corporators, we are not
prepared to admit; and we think ourselves standing up-
on the principles of natural justice, upon the fundamen-
tal laws of every free govermmnent, upon the spirit and
the letter of the constitution of the United States, and
upon the decisions of most respectable judicial tribunals,
in resisting such a doctrine. ‘The statates of 1798 ch. 9,
and of 1801, ch. 5, are not, therefore in our judgment,
operative s¢ far as to divest the Episcopal church of the
property anquired, previous o the revolution, by pur-
‘chrase or by donation. In rTespect to the latter stutute,
there is this farther objection, that it passed after the dis-
trict of Columbia was taken under the exclusive juris-
dirtion of congress, and ag.to the corporations and pro-
purty within that district, the right of Virginia to legis.
late no longer existed. And as fo the statute of 1798,
ch. 9, admitting it to have the fullest operation, it mere-
1y repeals the statutes passed respecting the chirch since
the revolution ; and, of conrse, it left in full force all the
statutes previously enacted so far as they were not-in-
cousistent with the present constitution. It left, there-
fore, the important provisions of the statutes of '1661,
1696, 1727, and 41748, so far as respected the title to tho
charch lands, in perfect vigor, with so much of the com-
mon law as attached upon these rights.

Let us now advert to the title set up by the Plaintiffa
in the present bill. .U on mspecting the deed which ia
mnade a pavt of the billy and. bears date in-4770, the land
appears to have.been conveyed to the grantees as church
wardens of the parish of Fairfai and to their successors
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in that office, forever. Itis also averred in the bill that TerrETT
the Plaintiffs, together with two of the Defendants (who & orners
are chutch wardens) are the vestry of the Protestunt .
Episcopal c¢h.rch, commonly called the Episcopal Taxron
church of Alexandria, in the parish of Fairfax, and that &oTHERS.
the purchase was made by th- vestry of said parish and
church, to whom th: present vestry are the Iegal and re-
gular successo:is in the said vestry ; and that the pur-
chase was made for the use and bendfit of the said clurch
in the said parish. No statute of-Virginia has been cited
which creates church wardens acorporation for the pure
pose of hoiding lands ; and at corun:on law their capaci-
ty was limited to personul estate. 1 B. C, 894+—Bro. Corp:
77. 8%.—1 Rolle 4br. $98. &, 10.—Com. Dig. tit. Esglise,
 F.3.—12 H. 7, 27. b.—1 3 H. 7, 9, b.—37 H. 6, 30.—
4 Burn’s Eceles. Law, 290.—Gibs. 245, °

———

1t would seem, therefore, that the present deed did
not operate by way of grant to convey a fee to the church
wardens and their successors ; for their successors, as
such, could not take ; nor tothe chuych wardens in their
natural &apacity ; for & heirs” is not in the deed. But
the covenant of general warranty in the deed binding
the grantors and their heirs forever, and warranting the
land to the -church wardens and their successors forever
may well operate by way of estoppel to confirm to tho
church and its privies the perpetual and"beneficial estate
in the land.

"One difficulty presented on the face of the bill was,
that the Protestant Episcopal church of Alexandria was
not directly averred to be the same corporate or unin-
corporate body as the church and parish of Fairfax, or
the.legal successors theveto, so as to entitle them to the
Iands in controversy. But upon an accurate examina-
tion of the bill, it appears that the purchase was mado
by the vestry ¢ of the said parish and church,” ¢ for the
use and beneiit of the said church in the said parish.”” 1t
must, therefore, be taken. as true that there was no other
Episcopal church in the parish ; and that the property
belonged to the church of Alexandria, which in this reg:
pect, represented the whole parish. And there can be
no doubt that the Episcopal members of the parish of
Fairfax have still, notwithstanding a separation *from
the state of Virginia, the same rights and privileges as
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TERRETT they originally poss:ssed in relation to that church,

& oTneRs while it was the parish church of Kairfax,

T
TAYLOR  The.next.consideration is whether the Plaintiffs, who
&'oTHERS. are vestry -men, have, as such, a right to require the lands
~———— of the church to be sold in the mauner prayedifor in tho
bill. Upon the suppnsition that no statutes passed since
the revolution ate in force, they may be deemed to act
under the previous statutes and the common lawv. By
those statutes the vestry were to be appointed by the
parishoners ¢ for the making and proportioning levics
and assessments, for building and repairing the churches
and chapels, provision for the poor, wmaintenance of
the minister, and sych other necessary purposes, and for
" the more orderly managing all pavochial affairs ;¥ ouf
of which vestry the ministep and véstry were yearly to
choose two church wardens.

As incident to their office as general guardians of tho
church, we think they must be deemed entitled to assort
the rights and interests of the church.  But the mimster,
also having the freehold, either in law or in equity, during
his incumbency, in the lands of the church. is entitled to
assert his own rights as persona ecclesice,.  No alienation,
therefore of the church lands can be made either by him-
self or by the parishioners or their authorized agouts,
without the mntual consent of both, And therefore wo
should be of opininn that, upon principle, no sale ought
to be absolutely decreed, unless with the consont of the
parson, if the church be full,

If the statute of 1784, ch. 88, be in force for any pur-
pose whatsoever, . it scems to us that it would lead to a
like conclusion, If the repealing statute of 1786, ch. 12
or the statutc of 1788, ch. 47, by which the church
property was authorized to he vested in trustees cho-
senby the church, and their successors, he in forco for
any purpose whatsoever, then the allegation of tho bill,
that the Plaintiffs « have, according to the rules and reg-
ulations of their said society, been appointed by the con-
gregation vestry-men and trustees of the said church,’
would directly apply. and authorize the Plaintiffs to in-
stitute the present bill.  Still, bowever, it appears to us
that in case of a plenarty of the chuich, no alienation or
salc of the church lands ought to take place without the
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assent of the minister, unless such assent be expressly TERrRETT
-dispensed with by some statute. & oTHERS
.

On the whole the majority of the Courtare of opmnion TAYLOR
that the land in coritroversy belongs to the Episcapal &oTuens
church of Alexandria, and has not been divested by the
revolution, or any act of the legislature passed since that
period ; that the Plaiutiffs are of ability to maintain the
present bill ; that the oveiseers of the poar of the parish
of Fairfax have no just, legal, or equitable title to the
said land, ard ought to be perpotually enjoined firom
claiming the same ; and that asale of the said land onght,
for the rcasons stated in the bill, to be decreed upon the
assent of the minister of said church (if any there be)
being given thereto; and that the present church way-
dens and the said James Wren ouglt to be decreed to
convey the same to the purchaser; and the proceeds to
be applied in the manner praycd for in the bill,

The decree of the Circuit Court is to be reformed so
as to conform to this opinjon.

THE BRIG SHORT STAPLE AND CARGO,
(Hallaway and others, Claimants, )
Te

THE UNITED STATES.

1813.

Feb. 15t

e ——————
——— e

JAbsent....Jounxsox, J. § Tonp, J.

THIS was an appeal from the sentence of the Cir-

cnit Court, fer the district of Massachusetts, which af- :%‘;f_“-‘l:m‘l‘;:“
firmed that of the district Court condemning the brig the fst ant 2

Short Staple carzo. embargo Laws
taple and carg of 1807 oml
. . 1808, a ngi-
The facts of the case are thus stated Ly the Cluefwlxg':l yoveal
P P . . y whith hat a
Justice in delivering the opinion of the Court. dlearancofrum

ane e 1 e

This vessel was libelled in the district Court of Mag.iér of te L.
sachusetts, in Mavch, 1899, for having violated the cmn- bcrace: dem-



